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TRANSACTIONAL LESSONS FROM THE 
BANKRUPTCY BATTLE OVER SILVER 
LININGS PLAYBOOK

AUTHORS

I. INTRODUCTION

In Spyglass Media Group v. Cohen (In re 
Weinstein Co. Holdings LLC),01 the United 
States Court of Appeals for the Third 
Circuit ruled that a work-for-hire contract to 
produce the 2012 film Silver Linings Playbook 
in exchange for a share of the film’s future 
receipts was not an executory contract in 
the Weinstein Company’s (“TWC”) 2018 
bankruptcy case.

An executory contract under section 365 of 
the Bankruptcy Code02 may only be assumed 
and assigned to a buyer if all defaults are 
cured or the debtor provides adequate 
assurance of prompt cure.03 Thus, the 
determination that a contract is executory 
can make the purchase of assets from a 
bankruptcy estate more expensive. Whether 
a contract is executory can mean the 
difference between a contract counterparty 
getting paid in full, versus getting paid much 
less, or nothing, as a general unsecured 
creditor of a debtor in bankruptcy.

If a contract is determined to be non-
executory, the rights of the debtor under the 
contract may be sold to a buyer pursuant to 
section 363 “free and clear” of the debtor’s 
past obligations.04 Accordingly, a debtor may 
transfer its rights and obligations under the 
contract, and existing defaults under the 
contract need not be cured.05 If a contract is 
not executory, claims for breach or default 
existing as of the petition date are rendered 
unsecured claims against the debtor’s estate. 

Holders of general unsecured claims receive 
a pro rata distribution of funds remaining 
after payments in full to holders of higher 
priority claims.

In this article, we discuss the implications 
of the Third Circuit’s ruling in the TWC 
bankruptcy case .

II. BRUCE COHEN’S AGREEMENT 
WITH TWC TO PRODUCE 
SILVER LININGS PLAYBOOK 
WAS NO LONGER EXECUTORY 
SIX YEARS AFTER THE FILM 
WAS RELEASED

In 2011, Bruce Cohen (“Cohen”) entered 
into an agreement (the “Cohen Agreement”) 
with a special purpose entity formed by 
TWC for the production of the film Silver 
Linings Playbook. Under the agreement, 
Cohen would produce the film in exchange 
for $250,000 of fixed compensation and 
contingent future compensation of about 
5% of the film’s net profits. The film was 
released in the fall of 2012, and became a 
critical and financial success.06

In March of 2018, TWC filed for chapter 
11 bankruptcy protection, following 
the revelation of allegations of sexual 
misconduct by Harvey Weinstein, one of its 
principals and founders. In bankruptcy, TWC 
sold its assets to Spyglass Media Group, 
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LLC (formerly known as Lantern Entertainment LLC) under 
section 363 of the Bankruptcy Code.

After the sale, Spyglass filed a declaratory relief action 
against Cohen in the bankruptcy court. Spyglass sought 
a determination that the Cohen Agreement was not an 
executory contract under section 365 of the Bankruptcy 
Code. Under section 365, an executory contract cannot 
be assumed or assigned unless all defaults are cured. 
If Spyglass prevailed in its argument that the contract 
was not executory, Spyglass would not be required to 
pay $400,000 in unpaid contingent compensation owed 
to Cohen. By purchasing the rights to a non-executory 
contract under section 363, Spyglass would only be 
required to pay contingent compensation on a go-forward 
basis. Various similarly situated parties joined in Cohen’s 
briefing, thus multiplying the value of the dispute. The 
bankruptcy court granted summary judgment in favor of 
Spyglass and the district court affirmed.07

Reviewing the district court’s ruling, the Third Circuit began 
its analysis with the definition for an executory contract, 
which is not defined in the Bankruptcy Code. Consistent 
with its prior rulings, the Third Circuit uses the definition 
of executory contracts provided by Professor Vern 
Countryman: “[A] contract under which the obligation of 
both the bankrupt and the other party to the contract are 
so far unperformed that the failure of either to complete 
performance would constitute a material breach excusing 
performance of the other.”08 Synthesized with other 
authorities, the court summed up the test for executoriness 
as: “whether, under the relevant state law governing the 
contract, each side has at least one material unperformed 
obligation as of the bankruptcy petition date.”09

New York law governed the Cohen Agreement. Thus, the 
court considered whether there was at least one material 
obligation owed by both parties the breach of which 
“would constitute a material breach under New York 
law.”10 New York law provides that a “material breach” is a 
failure to perform an obligation that “defeats the essential 
purpose of the contract.”11 Further, New York’s “substantial 
performance doctrine” provides that “[i]f the party in 
default has substantially performed, the other party’s 
performance is not excused.”12

The court found that TWC had at least one clearly material 
obligation—to pay contingent compensation, particularly 
since most of the compensation to be paid to Cohen under 
the Cohen Agreement was contingent.13 Because Cohen 
had already produced the film, however, his remaining 
obligations were not material. “[H]e contributed almost 
all his value when he produced the movie.”14 The court 
found that Cohen’s obligations under the contract, such 

as indemnification, anti-injunction, and anti-assignment 
clauses were ancillary, boilerplate, redundant, or otherwise 
immaterial.15

The court acknowledged that under New York law parties 
may contract to make seemingly immaterial obligations 
material.16 However, the court found that such contract 
drafting must unambiguously avoid New York’s substantial 
performance rule.17 The contract term that Cohen 
argued made any breach a material breach, requiring 
that Cohen not “otherwise be in breach or default” to 
receive contingent compensation, was insufficient by the 
Third Circuit’s standards.18 The court noted that contract 
language making any breach a material breach is normally 
found in the remedies or termination section of a contract 
and should not be “buried in a long covenant provision,” as 
it was in Cohen’s case.19 The court viewed the requirement 
that Cohen not be in breach as a “condition precedent,” 
rather than a duty, and thus not subject to section 365.20

Finally, the court noted that accepting Cohen’s argument 
would logically imply that the Cohen Agreement “would 
be an executory contract forever.”21 The court found that 
a result so contrary to the Bankruptcy Code’s protections 
for debtors should not be effected absent clear and 
unambiguous contractual text.22

III. LESSONS AND APPLICATIONS

The Third Circuit’s reasoning was pragmatic. Cohen 
was hired to produce a film. After Cohen completed the 
production of the film, he had completed the performance 
of his material obligations under the agreement. But 
New York law says that parties can agree that all terms 
are material terms, even terms that would otherwise be 
immaterial. Although Cohen argued that the contract 
contained such a term, the court concluded that the 
contract was not sufficiently clear on this point. But, what 
if the contract was clear on this point? In theory, the 
agreement could be rendered executory forever.

Attorneys drafting contracts for parties receiving 
contingent, backend payments, such as participation or 
royalty agreements in entertainment transactions, are 
reasonably concerned about the risks of bankruptcy for 
their clients. They should consider executoriness as one 
tool to help protect contract rights from the effects of 
bankruptcy. Including material provisions that extend 
beyond the completion of the work—made-for-hire, or 
defining them as material, could make the difference 
between executoriness and non-executoriness. With this in 
mind, we now consider the following questions:
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(1) Would the outcome with respect to Cohen’s 
contract have been different if the contract were 
governed by California law?

(2) Can parties draft contracts that will remain 
executory long after the main deliverable has been 
completed? How can that be achieved and what 
are the risks and benefits associated with the 
extension of executoriness?

A. THE DOCTRINE OF 
SUBSTANTIAL PERFORMANCE

California contract law generally adheres to the doctrine 
of substantial performance.23 The Ninth Circuit has also 
ruled that without substantial underperformance from both 
parties, a contract cannot be executory.24 The Restatement 
Second of Contracts analyzes substantial performance in 
the context of failure to render performance25 and identifies 
five factors to consider in determining whether a failure 
to perform is material.26 The factors used to establish 
substantial performance are: (1) “the extent to which the 
injured party will be deprived of the benefit which he 
reasonably expected,” (2) “the extent to which the injured 
party can be adequately compensated for the part of that 
benefit of which he will be deprived,” (3) “the extent to 
which the party failing to perform or to offer to perform will 
suffer forfeiture,” (4) “the likelihood that the party failing to 
perform or to offer to perform will cure his failure, taking 
account of all the circumstances including any reasonable 
assurances,” and (5) “the extent to which the behavior of 
the party failing to perform or to offer to perform comports 
with standards of good faith and fair dealing.”27

In 2020, the Ninth Circuit considered the standard for the 
substantial compliance doctrine under California law.28 
The court explained that “a party’s substantial compliance 
with a contract ‘depends primarily on whether [that 
party] has realized the contemplated benefits from [the 
contract].’”29 “[I]n California a party is deemed to have 
substantially complied with an obligation only where any 
deviation is ‘unintentional and so minor or trivial as not 
substantially to defeat the object which the parties intend 
to accomplish.’”30

B. CONTRACTING AROUND THE SUBSTANTIAL 
PERFORMANCE DEFAULT RULE

There are few judicial decisions directly addressing the 
ability of a contracting party to avoid the default rule of 
substantial performance using express contract language 
under California law. Rather, materiality of contract terms 
and obligations are generally determined by analyzing the 

essence of a contract. However, a standard treatise notes, 
that similar to a “time of the essence” provision, a court must 
ordinarily respect a contractual provision that is clear in 
making a certain event a material breach of that contract.31

C. SHOULD DRAFTERS OF CONTRACTS AIM 
FOR EXECUTORINESS?

Executoriness is a double-edged sword. If a contract party 
contracts itself out of the substantial performance doctrine, 
it is opening itself up to potential liability if it breaches 
provisions that might otherwise be deemed immaterial with 
respect to the payment obligations of the other side. For 
example, does talent’s counsel want the breach of an anti-
injunction provision, an anti-assignment provision, or a right 
of first refusal to be considered a material breach years, 
even decades, after the client completed filming? Does it 
depend on the talent and its professionals? Under the TWC 
precedent, executoriness would mean that the rights to the 
film could not be transferred without payment in full of the 
backend payments. However, maintaining executoriness 
would also mean, that regardless of a bankruptcy, clients 
would need to be extra careful not to breach contractual 
provisions that wouldn’t ordinarily be deemed material 
breaches of contracts. Trying to reconcile these conflicting 
realities, counsel may focus on terms that are customarily 
treated as material throughout the industry, while avoiding 
an attempt to sweep in all terms into materiality, thereby 
creating a potential trap for even the most professional and 
well-intentioned clients.

IV. CONCLUSION

In sum, a contracting party who wants to ensure the 
executoriness of a contract can include express contract 
language defining certain events as material breaches 
to protect the party’s interests in the case of a future 
bankruptcy. To achieve this, the contract should expressly 
state that failure to comply with provisions of the contract 
will excuse the non-breaching party’s future performance 
under the contract. To follow the TWC court’s advice, these 
provisions of materiality should be included clearly in the 
remedies or termination section of the contract.32 However, 
both the benefits and the risks of express contract language 
regarding the materiality of terms should be considered. 
Contracting parties should take heed of the risks associated 
with enhancing the materiality of contract terms. Such 
express language exposes parties to the risk if the party 
fails to perform an otherwise non-material provision.

* Zev Shechtman and Danielle Gabai are attorneys at the 
boutique Los Angeles business bankruptcy and restructuring 
law firm of Danning, Gill, Israel & Krasnoff, LLP.
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